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Comment

Paragraph 104(a) is identical to F.R.E. 104(a).  The first sentence is consistent 
with prior Pennsylvania case law.  See Commonwealth v. Chester, 526 Pa. 578, 587 
A.2d 1367 (1991).

The second sentence of paragraph 104(a) is based on the premise that, by and 
large, the law of evidence is a "child of the jury system" and that the rules of evidence 
[should] need not be applied when the judge is the fact finder.  The theory is that the 
judge should be empowered to hear any relevant evidence to resolve questions of 
admissibility.  [Under the Federal Rule, the court may consider even the allegedly 
inadmissible evidence in deciding whether to admit the evidence.  See Bourjaily 
v. United States, 483 U.S. 171 (1987).  There is no express authority in 
Pennsylvania on whether the court is bound by the rules of evidence in making 
its determinations on preliminary questions.  In view of this, the approach of the 
Federal Rule has been adopted.]  This approach is consistent with Pennsylvania law.  
See Commonwealth v. Raab, 594 Pa.18, 934 A.2d 695 (2007).


