ARTICLE VIiil. HEARSAY

Introductory Comment

The Federal Rules of Evidence list 24 exceptions [to] from the hearsay rule in
which the availability of the declarant is immaterial, five exceptions in which the
declarant must be unavailable, and four exceptions [to] from the definition of hearsay
(which are, in reality, exceptions [to] from the hearsay rule), for a total of 33.

The Pennsylvania Rules of Evidence, while following the federal numbering
system as far as possible, recognize fewer exceptions, and arrange them more
logically. Article VIII of the Pennsylvania Rules of Evidence lists 16 exceptions [to] from
the hearsay rule in which the availability of the declarant is immaterial, five exceptions in
which the declarant must be unavailable, and three exceptions in which the testimony of
the declarant is necessary, for a total of 24.

Defendant’s Constitutional Right of Confrontation in Criminal Cases

The hearsay rule is applicable both in civil and criminal cases. In a criminal case,
however, hearsay that is offered against a defendant under an exception [to] from the
hearsay rule may sometimes be excluded because its admission would violate the
defendant’s right “to be confronted with the witnesses against him” under the Sixth
Amendment [to] of the United States Constitution, or “to be confronted with the
witnesses against him” under Article I, § 9 of the Pennsylvania Constitution.

The relationship between the hearsay rule and the Confrontation Clause in the
Sixth Amendment was explained by the Supreme Court in California v. Green, 399 U.S.
149, 155-56 (1970):

While it may readily be conceded that hearsay rules and the Confrontation
Clause are generally designed to protect similar values, it is quite a different thing to
suggest that the overlap is complete and that the Confrontation Clause is nothing more
or less than a codification of the rules of hearsay and their exceptions as they existed
historically at common law. Our decisions have never established such a congruence;
indeed, we have more than once found a violation of confrontation values even though
the statements in issue were admitted under an arguably recognized hearsay exception.

Given the similarity of the values protected, however, the modification of a
State’s hearsay rules to create new exceptions for the admission of evidence against a



defendant, will often raise questions of compatibility with the defendant’s constitutional
right to confrontation.

In Crawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354 (2004), the Supreme
Court, overruling its prior opinion in Ohio v. Roberts, 446 U.S. 56 (1980), interpreted the
Confrontation Clause to prohibit the introduction of “testimonial” hearsay from an
unavailable witness against a defendant in a criminal case unless the defendant had an
opportunity to confront and cross-examine the declarant, regardless of its exception
from the hearsay rule, except, perhaps, if the hearsay qualifies as a dying declaration
(Pa.R.E. 804(b)(2)).

In short, when hearsay is offered against a defendant in a criminal case, the
defendant may interpose three separate objections: (1) admission of the evidence
would violate the hearsay rule, (2) admission of the evidence would violate defendant’s
right to confront the witnesses against him under the Sixth Amendment [to] of the United
States Constitution, and (3) admission of the evidence would violate defendant’s right
[of confrontation] “to be confronted with the withesses against him” under Article I, § 9 of
the Pennsylvania Constitution.




