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In this appeal, we hold that as long as the requirements of Section 1247(d) of the

National Trails System Act are met, a railroad right-of-way is “railbanked” regardless of



whether the rail operator agrees to resuscitate service. Accordingly, we affirm the Superior
Court’s decision below.

Railbanking is the preservation of an easement that was previously used as a rail
thoroughfare by allowing interim trail use on the right-of-way, subject to revitalization of rail
service at a later date, consistent with the requirements of Section 1247(d) of the National
Trails System Act, 16 U.S.C. §§ 1241-1251 (“National Act”).

The right-of-way, or easement, at issue here is a section of former railroad track in
Armstrong County, Pennsylvania. Appellants are landowners of the servient estates.’
Conrail, the former holder of the contested right-of-way, obtained permission from the
Interstate Commerce Commission (ICC) (now the Surface Transportation Board (STB)) to
abandon rail service on the right-of-way. After receiving permission to abandon service,
Conrail entered into an agreement with Appellee Armstrong County Conservancy (the
Conservancy) to convey the right-of-way to an organization nominated by the Conservancy.
The Conservancy nominated a rails-to-trails organization, the Allegheny Valley Land Trust
(the AVLT), to receive the right-of-way. In early 1992, Conrail conveyed the right-of-way to
the AVLT by quitclaim deed; the AVLT appended a Declaration of Railbanking to the

quitclaim deed upon recording it.2 Conrail turned over responsibility for maintenance of road

' The appellants are Sally L. Moody, Robert J. Moody, Fred J. Brient, Jr., Cynthia |. Brient,
William Duff McCrady, William A. Lucas, A.J. Lucas, Glenn G. Beatty, Sharon L. Beatty,
Rodney J. Denardo, Melissa Denardo, Dennis H. Iseman, William R. Iseman and Estate of
Mary E. Keller, David J. Kushon, and Janie B. Kushon.

2 The Declaration of Railbanking included the following language:

Grantee in the attached Deed ... pursuant to the provisions of

the National Trails Systems Act (16 U.S.C. § 1247(d)) and

regulations promulgated thereunder, does by the acceptance

of this Deed declare that the following established railroad

lands, rights-of-way, and easements which are conveyed by

this Deed are preserved as an interim recreational use trail and
(continued...)
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crossings and bridges on the right-of-way to the AVLT, the Conservancy, and Armstrong
County.

In 1995, Appellants filed a complaint against Conrail and Appellees the AVLT, the
Conservancy, Armstrong Rails to Trails Association, and the officers of these
organizations.® Appellants sought to enjoin alleged trespasses and to obtain a declaratory
judgment that Conrail had abandoned the right-of-way and therefore their property was no
longer subject to an easement.* The Armstrong County Court of Common Pleas found that
the right-of-way had been abandoned and that the servient estates were therefore no
longer subject to an easement. On appeal, the Superior Court reversed, holding that
evidence of cessation of rail service coinciding with transfer of the right-of-way to a “rails-to-
trails” organization cannot support a determination that the property was abandoned to

Appellants under state law. Moody v. Allegheny Valley Land Trust, 930 A.2d 505, 507 (Pa.

Super. 2007).
We granted Appellant’s petition for allowance of appeal to address: 1) whether the
Superior Court erred in a) reversing the trial judge’s determination that Conrail, as a matter

of law, intended to abandon the easement without railbanking; and b) holding that sale of a

(...continued)
are railbanked for future rail service, related transportation
purposes or other uses as provided for by the National Trails
System Act.”

R.R. 147a.

3 Conrail is no longer a party to this dispute.

* Appellants also filed suit in federal court against the local township. Lucas v. Township of
Bethel (“Lucas I”), 319 F.3d 595 (3d Cir. 2003) (determining that the ICC and its successor,
the STB, no longer have jurisdiction over the right-of-way in question); Lucas v. Township
of Bethel (“Lucas II"), 137 Fed. Appx. 450 (3d Cir. 2005) (upholding summary judgment
against Appellants as to their 42 U.S.C. § 1983 claim and declining exercise of jurisdiction
over state law claims).
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former railroad easement to a private trail sponsor results in a railbanking and that trail use
constituted continued rail use under Pennsylvania law; and 2) whether the Superior Court’s
holding in favor of the Appellees resulted in an unconstitutional taking of Appellants’
property. The questions presented are questions of law and this Court’s scope of reviewis

therefore plenary. Phillips v. A-Best Products Co., 665 A.2d 1167, 1170 (Pa. 1995).

In this case, the parties agree on all material facts, but characterize the legal import
of those facts very differently. The essence of the dispute is whether an effort to railbank a
railroad right-of-way via the private railbanking process can be effective if the railroad does
not agree to be bound to resuscitate service if directed to do so at a later date. We hold
that the manner of railbanking at issue here was effective and a railbanking did result.
Accordingly, Appellants’ claim that the right-of-way was abandoned, and the easement over
their land extinguished, is without merit and we therefore affirm the Superior Court.

Appellants’ basic claim here is that, because the railroad operator no longer remains
obligated to provide service in the future, it is against existing law and public policy to hold
that a railbanking has occurred. Appellants claim railbanking cannot be accomplished
unilaterally, even by a qualified railbanking organization such as the AVLT. Because in
their view there was no proper railbanking, Appellants see the right-of-way as abandoned
and the property interest therein as having reverted to them.

With regard to abandonment of such easements, this Court has stated:

In evaluating whether the user abandoned the
property, the court must consider whether there was
an intention to abandon the property interest, together
with external acts by which such intention is carried
into effect. Lawson v. Simonsen, 490 Pa. 509, 417
A.2d 155, 160 (Pa. 1980); see also Burnier v. Dep't of
Envtl. Resources, 148 Pa. Commw. 530, 611 A.2d
1366, 1368 (Pa. Commw. 1992). In order to establish
the abandonment of a right-of-way, the evidence
must show that the easement holder intended to give
up its right to use the easement permanently.
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Thompson v. R.R. Preservation Society, 417 Pa.
Super. 216, 612 A.2d 450, 453 (Pa. Commw. 1992).
“Such conduct must consist of some affirmative act
on his part which renders use of the easement
impossible, or of some physical obstruction of it by
him in a manner that is inconsistent with its further
enjoyment.” Id. (emphasis in original); see also Piper
v. Mowris, 466 Pa. 89, 351 A.2d 635, 640 (Pa. 1976).
Mere nonuse by the railroad does not amount to
abandonment. Lawson, 417 A.2d at 160; see also,
Burnier, supra.

Buffalo Township v. Jones, 813 A.2d 659, 664-65 (Pa. 2002).

Appellants argue that Conrail's application for and receipt of permission to abandon
the rail lines it had maintained on the right-of-way in question, combined with what they
characterize as Conrail's “refusal to railbank,” satisfy the test for abandonment of an

easement as laid out in Buffalo Township. There, however, this Court held that a

railbanking effort substantially similar to the one at issue here was effective. The only

legally significant difference between this case and Buffalo Township is that in this case,

the railroad holding the right-of-way did not explicitly agree to resuscitate rail service on the
right-of-way in the future if directed to do so. Apparently, Appellants see Conrail's failure to
agree to be bound to resuscitate service as constituting a “refusal to railbank,” despite the
fact that Conrail sold the right-of-way to the AVLT, a qualified railbanking organization.
Moreover, that organization did, in fact, convert the right-of-way to trail use while
maintaining its viability as a rail thoroughfare, in every way consistent with the goals and
procedures of private railbanking.

The agreement between Conrail and the AVLT provides that Conrail can provide rail
service in the future. In addition, the AVLT appended a Declaration of Railbanking to the
deed. With this Declaration the AVLT confirmed that it would preserve the right-of-way for

future rail use while allowing interim trail use, consistent with Section 1247(d) of the
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National Act, which provides:

in the case of interim use of any established railroad rights-of-
way pursuant to donation, transfer, lease, sale, or otherwise in
a manner consistent with [the National Act], if such interim use
is subject to restoration or reconstruction for railroad purposes,
such interim use shall not be treated, for purposes of any law
or rule of law, as an abandonment of the use of such rights-of-
way for railroad purposes.

16 U.S.C. § 1247.

Viewing the transactions in the instant case in their entirety, we hold that Conrail’s
sale of the right-of-way to a qualified railbanking organization like AVLT, that filed a
Declaration of Railbanking at the time the deed was recorded, did not result in
abandonment of the right-of-way. Conrail owned a right-of-way; it sold that right of way to
an organization that a) planned to use it as a right-of-way and b) planned to hold it subject
to revitalization of rail lines in accordance with the requirements of Section 1247(d) of the
National Act and consistent with the railbanking requirements established in Buffalo
Township. 813 A.2d at 670.

In Buffalo Township, this Court established that private railbanking is valid as long as

the terms of the railbanking are in compliance with Section 1247(d) of the National Act.
That section requires that the interim use be subject to subsequent restoration of rail use
and that the railbanking organization take responsibility for management of the right-of-way
and all associated liability and taxes. These requirements were satisfied in this case.
Section 1247(d) does not require that the railbanking organization be a government entity,
nor does it require that the particular rail operator relinquishing the right-of-way remain
obligated to renew service at a later date, as Appellants argue. Railbanking consistent with
the requirements of Section 1247(d) means that the right-of-way is preserved for future use
by another rail operator, or perhaps even by Conrail. We hold a proper railbanking was

accomplished here.
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Amici Pennsylvania Department of Conservation and Natural Resources,
Pennsylvania Department of Transportation, and Rails-to-Trails Conservancy each
emphasize the strong policy reasons supporting recognition and enforcement of
railbanking. They point to the legislative concerns underlying both the National Act and the
Pennsylvania’s Rails to Trails Act, 32 P.S. §§ 5611-5622 (the State Act), which authorizes
Pennsylvania’s Department of Environmental Resources to develop rail-trails, and also
authorizes counties and municipalities to accept title to railroad rights-of-way by quitclaim or
warranty deed. Both the National and State Acts “display a strong legislative policy
encouraging the preservation of railroad rights-of-way by using existing rights-of-way for

interim recreational trail use.” Buffalo Township, 813 A.2d at 667. Amici point out that rail

transport is extremely efficient and is currently undergoing its largest development boom in
more than a century. Revitalization of rail lines may well be essential to revitalizing the
nation’s economy in the coming years. The legislative intent of the National and State Acts
expresses an interest in preserving railroad easements even where rail service is no longer
active, and Section 1247(d) of the National Act places appropriate conditions on when
preservation of such easements can be effective.

In Buffalo Township, this Court pointed to the rail operator’s continuing obligation by

agreement to restore rail service as a factor leading to the conclusion that a railbanking had
occurred. 813 A.2d at 670. However, such continuing obligation is not the only
requirement we must consider in evaluating the instant situation. Given the strong public
policy interests that support promotion of railbanking, and this Court’s holding in Buffalo
Township that compliance with Section 1247(d) is the essential test, our decision that no

abandonment occurred here follows the letter and spirit of Buffalo Township. A contrary

holding would undermine Buffalo Township and the National and State Acts that informed

it.

“[A] railroad right-of-way can be converted to a recreational trail where there is a
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failure to file an application [to railbank] with the ICC, so long as the proposed trail user
complies with the requirements of section 1247(d).” 813 A.2d at 670. Section 1247(d) of
the National Act requires that the railbanking organization accept legal and financial
responsibility for the right-of-way, and that the right-of-way be “subject to restoration or
reconstruction for rail purposes.” 16 U.S.C. § 1247(d). In this case, the AVLT accomplished
this by accepting responsibility for the right-of-way and filing a Declaration of Railbanking
with the quitclaim deed. Furthermore, as pointed out above, Conrail’s failure to agree to be
bound to restore service does not negate the potential for restoration by another rail service
provider.

Here, the AVLT has taken on all of the obligations required by the National Act,
including that the right-of-way be preserved for future rail service. The AVLT must
relinquish the right-of-way if it is required for future rail use. Because the requirements of
the National Act have been met, the right-of-way has been properly railbanked and there
was no abandonment and reversion to Appellants.

Appellants nonetheless argue that, by recognizing a railbanked right-of-way here,
the Superior Court effected a taking of their property for which they are owed just
compensation in accordance with the Takings Clause of the Fifth Amendment to the United
States Constitution, and the Eminent Domain Clause of the Pennsylvania Constitution.
While the United States Supreme Court has determined that it is possible for a railbanking

to result in a taking, see Preseault v. ICC, 494 U.S. 1, 8 (1990), the Court nonetheless

upheld the National Act and stated that when determining the breadth of an easement,
courts should look to state law, as “[s]tate law generally governs the disposition of
reversionary interests.” Id. In determining whether a railbanking had effected a taking in
light of the United States Supreme Court’s earlier decision, the Federal Circuit looked first
to whether the rail operator’s interest was fee simple or an easement; second, to whether

the easements’ terms were “limited to use for railroad purposes, or did they include future
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use as public recreational trails;” and third, to whether the easements had been

extinguished by abandonment. Preseault v. United States, 100 F.3d 1525, 1533 (Fed. Cir.

1996) (applying Vermont state law to hold that a particular railroad easement was not broad
enough to allow subsequent trail use).

Although Appellants argue that the Federal Circuit’'s Preseault opinion directs that
the railbanking in the instant case effected a taking of their land, we do not agree. The
language of that opinion implies that an easement’s terms can either limit the easement to
railroad purposes, or explicitly include future use as public recreational trails, but we note
these two alternatives are not exclusive. |d. (stating that one determinative issue is
whether “the terms of the easements [were] limited to use for railroad purposes, or ...
include[d] future use as public recreational trails”) (emphasis added). Of course, in its
reasoning, the Federal Circuit relied on governing state law to determine the scope of the
easement in question. See 100 F.3d at 1541 (looking to Vermont law to determine the
scope of the easement).

Indeed, both Preseault cases look to state law to determine the scope of the
easement in question, a crucial determination in evaluating a takings claim under these
circumstances. Therefore we must look at the instant easement itself to establish its extent
under Pennsylvania law. “[l]n construing a deed ... it is not what the parties may have

intended by the language used but what is the meaning of the words” that determines what

interest is conveyed therein. Teacher v. Kijurina, 76 A.2d 197, 200 (Pa. 1950). The deed
that created the easement at issue here referred to it as a “right of way,” and contained the
following habendum clause: “To have and to hold the said rights and privileges to the use

of [Conrail],” so long as the same shall be required for the use and purposes of said Road,

® The clause actually refers to Conrail’s predecessor, the Allegheny Valley Rail Road
Company.
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in as full, perfect and ample a manner as may be necessarily required for the purposes
hereby intended.” R.R. 76a.°?
The plain language of the deed’s habendum clause refers to the right-of-way over

nl

Appellants’ land as a “Road.” It is this property interest in the “Road” that Conrail

conveyed to the AVLT. A road is “[a]n open, generally public way for the passage of

vehicles, people, and animals,” “[t]he surface of a road; a roadbed,” “[a] course or path,” or
“a railroad.”® By the plain language of the deed’s habendum clause, there is no reason to
confine our understanding of the easement grant as allowing rail service, but not
preservation for future rail service. Fundamentally, the deed and its habendum clause
create an easement to allow travel through the servient estates. Subsequent holders of the
easement may not transgress its boundaries, but they do not transgress the use for which it
was granted when they use it for hiking and biking. Interim trail use is consistent with the
terms of the easement grant.

Furthermore, the language of the habendum clause is listed after explicit grants
earlier in the deed that allow the easement holder to conduct construction and maintenance
on the right-of-way, to construct aqueducts, pipes, and drains, and to bring materials onto
the property for those purposes. R.R. 76a. In broad terms, the document grants the

easement holder the right to have and maintain a right-of-way through Appellants’ property

for that easement holder’s purposes. The deed contains no language specifying that the

® The easement at issue in the Preseault cases did not involve comparable habendum
clause language.

" By this, it is certain that the parties did not mean that the right-of-way should be used as a
motorway; automobiles were barely existent and certainly not widely available at the time
the easement was created in 1852. It seems most likely that the parties simply meant by
“road” a through-way.

® The American Heritage Dictionary of the English Language (4th ed. 2000).

[J-118-2008] - 10



easement terminates upon cessation of rail service. During the interim period when it is
railbanked and used as a trail, it is still to be used as a right-of-way, to get from the same
point A to the same point B, and points in between them. Appellants, as owners of the
servient estates, still have the same rights and responsibilities as they did when the trains
were running, just as they will have the same rights and responsibilities when rail service
resumes. Just as a bank preserves deposited funds, railbanking preserves the relationship
between the easement and the servient estate--this is a primary purpose of the National
Act.

Importantly, Conrail’s intent to abandon rail service on the right-of-way must not be
confused with Conrail’s alleged intent to abandon the right-of-way itself, an intent that is
incompatible with the actions Conrail took in selling the right-of-way. It is beyond dispute
that Conrail intended to abandon its rail service on the right-of-way, and took steps to
effectuate that by, among other things, selling the right-of-way to AVLT. However, as the
Superior Court wisely observed, the evidence presented cannot support both the
conclusion that Conrail meant to extinguish the right-of-way via abandonment and that it
meant to sell the right-of-way to a qualified railbanking organization such as AVLT. 930
A.2d at 507.

It is also important to emphasize that simply characterizing the right-of-way in
question as a “railroad right-of-way” does not so limit it, no more than characterizing a right-
of-way as a driveway limits the owner of such a thing to driving on it, rather than walking or
biking on it. Here, the trail is and must be maintained in rail-ready condition, and must be
relinquished for rail service should the need arise. The current owners of the servient
estates purchased those estates long after the easement had been granted to Conrail’s
predecessor railroad, and the amounts the owners paid surely reflected that fact. To limit
the right-of-way’s terms strictly because of the burden placed on the servient estate would

needlessly degrade the easement.
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Railbanking, properly conceived, is a method of rail maintenance and preservation
rather than a departure from the intentions and purposes of the easement at the time it was
granted. The deed’s habendum clause grants the easement for “so long as the same shall
be required for the use and purposes of said Road, in as full, perfect and ample a manner
as may be necessarily required for the purposes hereby intended.” R.R. 76a. Railbanking
provides conservation of this right-of-way in a rail-ready state during a period when rail
service is not feasible, and this is not a departure from the intended “use and purposes” of
the easement. On the contrary, consistent with the terms of the easement and the policies
behind the National Act, railbanking preserves rail networks for the purposes of rail service
in the future. Preservation of a resource for the purposes of using that resource as it was
used initially is not a departure from the broadly-stated terms of the easement. This would
be true if Conrail were simply halting train service for a period of years in order to update
track hardware, and it remains true here. The fact that hikers and bikers will be allowed to
use the easement in the interim period is not only beneficial from a policy perspective, it
also allows investment in the upkeep of rail networks - for rail purposes - that would not
otherwise be available. Although we, like Justice Saylor, wish to protect the constitutional
rights of the Appellants, we cannot agree that those rights are transgressed when the
language of the deed’s habendum clause is broad and the purposes of railbanking are so
beneficial for rail service, which is of course the very purpose for which the easement was
sought and granted in the first place.® The property rights of the Appellants have in no way

been changed by this railbanking. No taking has occurred.

° We note that Baltimore & O.R. Co. v. Bond, 29 A.2d 60 (Pa. 1942), cited by the dissent,
involved telegraph lines that had been built on a railroad easement and were owned by
Western Union Telegraph Company. Although the habendum clause in that case is, as the
dissent points out, similar to the one at issue here, the facts in Bond are distinguishable in
material ways. Surely the situation created by the fixed structures built by the Telegraph
Company, for that company’s benefit, is dissimilar to the temporary maintenance of a
(continued...)
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Furthermore, we believe the dissent’s view of the easements herein would endanger
the value of many transportation networks, which would become susceptible to strategic
holdout behavior that may, at every major technological advance, allow a few individuals to
gain ransom power over a resource owned by another and relied on by many. At any rate,
when servient estates are exposed to nuisances as a result of an easement, the proper
remedy is a nuisance suit, not judicial destruction of the easement holder’s property. Noris
there reason to believe that trespassing from rights-of-way is a new problem, or that
recourse already available by law is insufficient to protect the Appellants from trespassers.

Because Conrail conveyed its own property interest (not Appellants’) to the AVLT,
and because the AVLT properly railbanked the right-of-way for interim use as aroad or trail,
no abandonment occurred here. Therefore, Appellants’ property interests are not implicated
and their claims fail.

Accordingly, we affirm the decision of the Superior Court.

Mr. Justice McCaffery did not participate in the consideration or decision of this case.
Mr. Chief Justice Castille, Mr. Justice Baer and Madame Justice Todd join the opinion.

Mr. Justice Saylor files a concurring and dissenting opinion in which Mr. Justice Eakin joins.

(...continued)

railroad easement as a rail-ready trail in terms of impact on the servient estates. The
building of fixed structures for communication rather than transportation services is a
departure from the intent of the easement in a way that preservation of the easement for
transportation purposes, as in this case, is not.
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