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We granted review of this case, consolidated it with our review of Commonwealth v.

Schofield, 858 A.2d 1157 (Pa. 2004), and directed the parties to address the following

issue:

Should this Court reconsider its decisions in Commonwealth v. Lord, 553 Pa.
415, 719 A.2d 306 (1998), and Commonwealth v. Butler, 571 Pa. 441, 812
A.2d 631 (2002), so as to allow discretion in the intermediate appellate courts
to review an issue that was not raised in a timely statement of matters
complained of on appeal under Pa.R.A.P. 1925(b);[|if so, what standards
should be imposed to guide such discretion.

! In relevant part, Pa.R.A.P. 1925, Opinion in Support of Order, provides as follows:

(continued...)



Commonwealth v. Castillo, 858 A.2d 1156 (Pa. 2004). We now reaffirm the bright-line rule

of Lord and Butler, reversing the Superior Court, which addressed an issue raised in an

untimely Pa.R.A.P. 1925(b) statement.

In the case at bar, the defendant, Hector Castillo, was charged with five counts of
aggravated assault and related crimes resulting from an incident where he and his co-
defendants fired over fifty shots on a public street in Philadelphia, wounding two people. In
January 1999, the prosecutor mentioned in opening statements that she would present
evidence that the case involved drug-turf wars. After counsel for Castillo and his co-
defendants successfully prevented the admission of the relevant evidence, counsel for one
of the co-defendants suggested in closing argument that the prosecutor’'s statement
regarding drug-turf wars was an unsupported smear tactic against the co-defendants.

In response, the prosecutor, in her closing statement, asked the jury to remember
that the defense had objected numerous times to her attempts to introduce such evidence.
Despite objection from defense counsel, the trial court allowed the prosecutor to pursue the

argument. The prosecutor then attempted to ask the jury to consider that she was

(...continued)

(a) General rule. Upon receipt of the notice of appeal the judge who entered
the order appealed from, if the reasons for the order do not already appear of
record, shall forthwith file of record at least a brief statement, in the form of
an opinion, of the reasons for the order, or for the rulings or other matters
complained of, or shall specify in writing the place in the record where such
reasons may be found.

(b) Direction to file statement of matters complained of. The lower court
forthwith may enter an order directing the appellant to file of record in the
lower court and serve on the trial judge a concise statement of the matters
complained of on the appeal no later than 14 days after entry of such order.
A failure to comply with such direction may be considered by the appellate
court as a waiver of all objections to the order, ruling or other matter
complained of.
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prevented by law from introducing relevant evidence. Defense counsel, however, objected

0

objection and instructed the prosecutor not to continue in that vein. Following closing

before the prosecutor completed the rhetorical question.” The trial court sustained the
arguments, the court issued sua sponte a curative instruction and, after dismissing the jury,
asked if defense counsel considered the instruction adequate. Counsel indicated
satisfaction with the instruction. The jury convicted Castillo on all charges, and the court
sentenced him in June 1999.

Castillo neither filed post-trial motions nor appealed within the requisite time periods.
However, in December 1999, Castillo filed a petition pursuant to the Post Conviction Relief
Act, 42 Pa.C.S. §§ 9541-46, seeking reinstatement of his appellate rights nunc pro tunc.
After the trial court reinstated his appellate rights in July 2002 and appointed new counsel,
Castillo filed a notice of appeal in August 2002, and the trial court, on September 10, 2002,
ordered Castillo to file a Pa.R.A.P. 1925(b) statement. In violation of Pa.R.A.P. 1925(b)’s
requirement that an appellant file his statement within fourteen days after entry of the trial

!

court’s directive order, Castillo waited until on or about November 1, 2002° to file what was
then an untimely statement.

In his untimely Pa.R.A.P. 1925(b) statement, Castillo included only the issue alleging
prosecutorial misconduct relating to the above-described exchange between the
prosecutor, his counsel, and the court. Castillo then filed a brief in Superior Court, raising
for the first time issues of trial court error and counsel ineffectiveness in addition to the

previously raised issue of prosecutorial misconduct. The Superior Court, in an unpublished

memorandum decision, refused to consider the issues not specifically raised in the

2 Specifically, the prosecutor asked, “And so | ask you to take into consideration that

maybe there were some things | was not permitted by law...”

3 The trial court referenced the date of October 30, 2002. The one day discrepancy is

irrelevant to our inquiry and this analysis.
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Pa.R.A.P. 1925(b) statement, but did address the prosecutorial misconduct issue raised in

the untimely Pa.R.A.P. 1925(b) statement. Citing to Commonwealth v. Alsop, 799 A.2d

129 (Pa. Super. 2002) (addressing issues raised despite the untimeliness of Pa.R.A.P.
1925(b) statement, where trial court addressed the issues in its Pa.R.A.P. 1925(a) opinion)

and Commonwealth v. Ortiz, 745 A.2d 662 (Pa. 2000) (same), the court held that it could

address the claims raised despite the untimely submission, because the trial court had

addressed the issue. The court then found that Castillo was entitled to a new trial as a

i

The Commonwealth filed a petition for allowance of appeal challenging the Superior

result of prosecutorial misconduct.

Court’s decision to hear the issue despite the untimely Pa.R.A.P. 1925(b) statement, as
well as the court’s resolution of the underlying substantive issue. As previously mentioned,
we entered an order granting review, consolidating this case with Schofield, and ordering
the parties to brief the above-stated question concerning reconsideration of the Lord/Butler
rule.

The Commonwealth urges this Court to reverse the Superior Court and reaffirm the

rule set forth in Lord and Butler. The Commonwealth asserts that the bright-line rule of

Lord, which we reestablished in Butler just three years ago, provides for certainty of result
and consistency of consequences for failure to comply with Pa.R.A.P. 1925(b). In contrast,
the Commonwealth maintains that prior to our decision in Lord litigants could not predict
when Pa.R.A.P. 1925(b)’'s waiver provision for non-compliance would apply. The
Commonwealth asserts that appellate courts applied the waiver provision inconsistently

with, for example, some courts waiving issues only in those cases where meaningful

4 We will not discuss the court’s rationale for reversal based on the prosecutorial

misconduct issue as the merits of the issue are irrelevant to this Court’s decision to reverse
the Superior Court based on waiver of the issue under the bright-line rule of Lord and
Butler.
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appellate review of the issues was impossible, while other courts overlooked non-
compliance based on the equities of the issue.

The Commonwealth further contends that even after this Court established the
bright-line rule in Lord, the intermediate appellate courts continued to exercise discretion in

applying Lord, in cases such as Alsop and Ortiz, relied upon by the Superior Court in the

case at bar, relating to untimely Pa.R.A.P. 1925(b) statements. The Commonwealth
observes that following this continued exercise of discretion, this Court reasserted the
bright-line rule in Butler by stating that “waiver under Rule 1925 (b) is automatic.” Butler,
812 A.2d at 633.

In arguing in favor of the continued vitality of the bright-line rule, the Commonwealth

observes that the Lord/Butler rule effectuates the purpose of Pa.R.A.P. 1925(b), which is to

aid appellate review by providing a trial court the opportunity to focus its opinion upon only
those issues that the appellant plans to raise on appeal, and guarantees predictable
consequences for failure to comply with the rule. Additionally, the Commonwealth offers
that the simplicity of Pa.R.A.P. 1925(b)’s requirements imposes only a minor burden on the
appellant, who also may proactively seek from the trial court an extension of time to file or
the ability to amend a statement if needed. The Commonwealth thereby requests that this
Court reverse the Superior Court and conclude that Castillo waived the prosecutorial
misconduct issue by failing to raise it in a timely filed Pa.R.A.P. 1925(b) statement.

The Defenders Association of Philadelphia filed an amicus brief in this case and in

Commonwealth v. Schofield, which was joined by Castillo, who did not file his own

responsive brief. The Defenders Association argues that the harsh sanction of waiver
should be reserved only for situations where non-compliance with Pa.R.A.P. 1925(b)
completely prevents appellate review. It asserts that waiver would be inappropriate where
the trial court addressed the issue raised in the non-compliant statement either in its

opinion or elsewhere in the record. Moreover, the Association suggests that cases could
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exist where waiver would not be appropriate even where the trial court’s reasons are not
apparent anywhere in the record. Even in those situations where waiver might be
appropriate, the Association recommends that the appellate courts remand or otherwise
request that the trial court address the issue, possibly by requiring appellants to file
supplemental Pa.R.A.P. 1925(b) statements. The Association claims that this more lenient
procedure would not impose the harsh penalties of waiver on the client, when the fault is

d

The Defenders Association, however, fails to provide a solution for the problems

due to counsel’s failings.

caused by inconsistent application of discretion which plagued the system prior to Lord and
Butler. Even in arguing for relaxation of the rule, the Association demonstrates the
potential for inconsistent results in its exposition of the permutations of non-compliance,
where it suggests the certain kinds of non-compliance might justify waiver and others
should not, depending on a fact-specific determination of the sufficiency of the record. In
so doing, the Association reinforces the need for a bright-line rule to provide litigants and
courts with clarity and certainty. The bench and bar under the Lord/Butler rule are not left
to ponder whether the record sufficiently allows the appellate court to glean the trial court’s
rationale, either from a filed Pa.R.A.P. 1925(a) opinion or elsewhere in the record.
Moreover, Courts are not forced to ascertain whether an explication of the trial court’s
rationale is unnecessary for appellate review. To hold otherwise is to turn back the clock to
a time of inconsistent results and uneven justice.

In the same vein, while the Association suggests that some degree of untimeliness

does not hinder the trial court or the appellate court when the trial court obtains the

° The Defenders Association also suggests the creation of mandatory hearings at the

trial court level to ensure compliance with Pa.R.A.P. 1925(b). We respectfully see no
justification for burdening the already busy trial courts with the role of supervising counsel.
It is incumbent upon all lawyers to follow court rules without judicial oversight.
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Pa.R.A.P. 1925(b) statement prior to drafting its opinion, the question remains as to how
long is too long. Allowing for discretion regarding timeliness will result in inconsistencies.
For example, when faced with the lack of a timely Pa.R.A.P. 1925(b) statement, one trial
court might file quickly and efficiently an opinion waiving all issues, while another might
address the issues it believes the appellant will raise, and still another might delay filing an
opinion until a statement is received. If the appellantin each hypothetical case eventually
files an equally untimely statement, the appellate court in the first case would waive the
issues that the trial court waived, while in the second two scenarios, under current Superior
Court precedent, the appellate court could address the issues so long as the trial court
addressed the same issues in its opinion. As a result, the same factual situation could
produce diametrically opposed results depending on how quickly a trial court files its
opinion after the expiration of the Pa.R.A.P. 1925(b) filing period. As referenced above, we
decline to adopt a position which will yield unsupportable distinctions between similarly
situated litigants.

Thus, the Lord/Butler rule remains necessary to insure trial judges in each appealed
case the opportunity to opine upon the issues which the appellant intends to raise, and thus
provide appellate courts with records amendable to meaningful appellate review. See Lord,
719 A.2d at 308. This firm rule avoids the situation that existed prior to Lord where ftrial
courts were forced to anticipate which issues the appellant might raise and appellate courts
had to determine “whether they could conduct a ‘meaningful review’ despite an appellant’s
failure to file a Pa.R.A.P. 1925(b) statement or to include certain issues within a filed
statement.” Butler, 812 A.2d at 633. Moreover, the system provides litigants with clear
rules regarding what is necessary for compliance and certainty of result for failure to
comply.

While the resulting waiver may appear harsh, we note that the harshness is

alleviated by the ability of criminal defendants to seek relief by challenging the
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effectiveness of their counsel and civil defendants to file malpractice actions. Specifically,

we acknowledge our recent decision in Commonwealth v. Halley, 870 A.2d 795 (Pa. 2005),

where we held that when all of a criminal defendant’s issues are waived on direct appeal
under Lord due to his attorney’s failure to file a Pa.R.A.P. 1925(b) statement, we will
presume that the defendant suffered prejudice due to the denial of effective assistance of
counsel. As counsel’s actions in Halley resulted in the denial of the criminal defendant’s
right to a direct appeal, we held that the appropriate remedy was to reinstate the
defendant’s right to pursue a direct appeal. Moreover, the severity of the sanction is less
burdensome due to the minimal requirements for compliance under Pa.R.A.P. 1925(b) and
the trial courts’ demonstrated willingness to grant extensions to proactive appellants prior to

!

Therefore, we reverse the Superior Court and re-affirm the bright-line rule first set

the expiration of the filing period.

forth in Lord that “in order to preserve their claims for appellate review, [a]ppellants must
comply whenever the trial court orders them to file a Statement of Matters Complained of
on Appeal pursuant to Pa.R.A.P. 1925. Any issues not raised in a Pa.R.A.P. 1925(b)
statement will be deemed waived.” Lord, 719 A.2d at 309.

In reversing the court below, we specifically voice our disapproval of prior decisions
of the intermediate courts to the extent that they have created exceptions to Lord and have

addressed issues that should have been deemed waived. See, e.g., Commonwealth v.

Alsop, 799 A.2d 129 (Pa. Super. 2002) (declining to waive issues raised in untimely

Pa.R.A.P. 1925(b) statement based on finding of no impediment to appellate review given

6 Moreover, we acknowledge that the Commonwealth, in its brief to this court, opined

that the Superior Court’s actions in Commonwealth v. Moran, 823 A.2d 923 (Pa. Super.
2003) were not inconsistent with Lord and Butler. In that case, the Superior Court granted
appellant’s request for a remand to permit amendment of his timely Pa.R.A.P. 1925(b)
statement.
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trial court’s discussion of issues); Commonwealth v. Ortiz, 745 A.2d 662 (Pa. Super. 2002)

(same).

The order of the Superior Court is hereby REVERSED.

Mr. Chief Justice Cappy, Messrs. Justice Castille and Nigro, Madame Justice

Newman and Mr. Justice Eakin join the opinion.

Mr. Justice Saylor files a dissenting opinion.
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