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IN THE SUPREME COURT OF PENNSYLVAN A
EASTERN DI STRI CT

I N THE | NTEREST OF: : No. 64 E. D. Appeal Dkt. 1995
F. B. : Appeal fromthe Judgnent of
: Superior Court opinion filed
on May 31, 1995 at No. 251
Phila. 1994, affirmng the
: January 11, 1994 Adj udi cation
Appeal of F.B. : of Del i nquency and Comm t nment
: entered by the Court of Common
Pl eas of Phila. County, Famly
Court Division,Juvenile Branch

ARGQUED: Cctober 15, 1996
CPI NI ON OF THE COURT

MR JUSTI CE CAPPY DECI DED: March 2, 1999

The question before the court is whether a knife seized from
appel lant, a high school student, during a search for weapons
conducted as a pre-condition to entry for all students at
University H gh School in Philadel phia, should be suppressed.
Appel | ant chal | enges the constitutionality of the search as it took
pl ace in the absence of individualized reasonabl e suspicion. As we
find that the search of the student population, as conducted
herein, affected a Ilimted privacy interest, was mninally
intrusive, was preceded by adequate notice, was notivated by a
significant policy concern, and was directed towards an imedi ate
need, individualized reasonabl e suspicion was not a necessary pre-
condition to the search. Accordi ngly, the search was
constitutional, the suppression of the knife was not warranted, and
t hus, the decision of the Superior Court is affirned.

The record reveals that appellant was subject to a point of

entry search upon entering University Hgh School in the Gty of



Phi | adel phia on Cctober 14, 1993. It is the policy of University
H gh School to conduct, in certain circunstances, periodic weapons
searches of the entire student population. The search policy and
procedures are set forth in the manual of the School D strict of
Phi | adel phia. The students and their parents are notified before
t he begi nning of the school year that all students may be subject
to a search upon entering the University H gh School building on
any given day as a pre-condition to attending school. Noti ces
setting forth the search policy are posted promnently throughout
t he school and nail ed home on a regul ar basis.

The search is conducted as a point of entry search. Al
students are required to stand in line before a table and enpty
their pockets while their backpacks, coats, etc. are searched. The
students are each scanned by a hand-held netal detector before
being permtted to enter the school. Wen the search area becones
too crowded, students are chosen at random by school adm nistrators
to be searched while the remaining students are excused from the
search process and permtted to enter the building proper.® The
actual searches are conducted by officers of the Philadelphia
Police Departnent on detail to and under the direction of the

Phi | adel phi a Public School s.?

1

Random sel ection is not an issue in this case as appellant
does not assert that he was "randomy" selected for search on
Cct ober 14, 1993.

> Athough the actual searches are conducted by police

officers, the officers are acting under the direction of the school
admnistrators, thus, the search is a "school" search not a police
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On Cctober 14, 1993 appell ant was searched upon entering the
University H gh School building. During the search appellant
enptied his pockets. Anong the itens renoved fromhis pocket was a
Swiss arny type knife with approximately a three inch blade.

Appel l ant was taken to the school office where he was arrested for
bringi ng a weapon onto school property. 18 Pa.C S. [j912.°

As appellant was a juvenile at the tine of the offense, a
proceeding in Juvenile Court was held where appellant was
adj udi cated delinquent. At the juvenile hearing appellant noved to
suppress the knife, arguing that the search was undertaken w t hout
i ndividualized reasonable suspicion to believe that appellant was

4

in violation of any school regulations at the tine of the search

(..continued)
action.

° 18 Pa.C.S. 912 provides:
Possessi on of weapon on school property

(a) Definition.- Notw thstanding the definition of "weapon" in
section 907 (relating to possessing instruments of crinme), "weapon”

for purposes of this section shall include but not be Iimted to
any knife, cutting instrument, cutting tool, nun-chunk stick,
firearm shotgun, rifle and any other tool, instrunent or inplenent

capable of inflicting serious bodily injury.

(b) O fense defined.- A person commits a msdeneanor of the
first degree if he possesses a weapon in the buildings of, on the
grounds of, or in any conveyance providing transportation to or
from any elenentary or secondary publicly-funded educational
institution, any elenentary or secondary private school |icensed by
the Departnent of Education or any elenentary or secondary
par ochi al school

(c) Defense.- It shall be a defense that the weapon is
possessed and used in conjunction with a lawful supervised schoo
activity or course or is possessed for other |awf ul purposes.

“ Appellant also objected to the sufficiency of the evidence,
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The trial court denied the notion to suppress finding that the
search was justified as a reasonabl e response to the increased rate
of violence in the Phil adel phia Public Schools. The Superior Court
affirmed. This court granted appellant’s Petition for A lowance of
Appeal .

Appel | ant chal | enges the constitutionality of the Cctober 14,
1993 search arguing that he was subject to a search w thout
i ndividualized reasonable suspicion justifying the intrusion.
Appel l ant raises this challenge under both the Fourth Amendment to
the United States Constitution and Article 1, Section 8 of the
Pennsyl vania Constitution.” A simlar challenge to a search ained
at the entire student population within a public school was brought

before this court in Comonwealth v. Cass, _ A2d __ (Pa

1998).° As this court recognized in Cass, general searches wthin

(..continued)

arguing that a Swiss arny knife with a three inch blade is not a
weapon. The trial court rejected this argunent and the issue was
not preserved for appeal .

° Contrary to the holding of the Superior Court, appellant’s
chal  enge under the Pennsylvania Constitution was not waived for
failure to performan analysis pursuant to the framework set forth
in Coomonweal th v. Ednunds, 586 A 2d 887 (Pa. 1991). As this court
has stated, Ednunds provides a framework for a distinct analysis of
a claimunder the Pennsylvania Constitution in contrast to a claim
under the United States Constitution, not the only framework for
such an undertaking. Commonwealth v. Wite, 669 A 2d 896, 898 (Pa.
1996) .

6

Cass is a plurality opinion. The Opi nion Announcing the
Judgnent of the Court was authored by this Justice and joined by
M. Justice Castille and Madane Justice Newran. M. Chief Justice
Fl aherty aut hored a Concurring Qpinion, in which he agreed that the
search as conducted did not violate either the Fourth Amendnent to
the United States Constitution or Article 1, Section 8 of the
Pennsyl vania Constitution. However, the concurrence reached its

[J-56-96] - 4



t he school environnent do not offend the Fourth Anrendnent where the

search neets the reasonableness test as set forth in Vernonia

School District 47 v. Acton, 515 US _ , | 115 S . 2386,
_ L.BEd.2d __, _ (1995). The three factors to be weighed and
bal anced in reviewing the constitutionality of a general search
under the Fourth Amendnent are: 1) the nature of the privacy
interest upon which the search at issue intrudes, 2) the character
of the intrusion, and 3) the nature and imediacy of the
governmental concern and the efficacy of the neans utilized to
address that concern. Acton, 515 U S at _ , 115 SC. at |
L. Ed. 2d at

This court in Cass was unable to agree upon a definitive
framework for the analysis of such searches under the Pennsyl vani a
Constitution. The major point in contention anong the nenbers of
this court was the concept of general searches. The Qpi ni on
Announcing Judgnent found authority for general searches in

Pennsyl vania by reference to Coomonwealth v. Tarbert, 535 A 2d 1035

(Pa. 1987) and Commonweal th v. Blouse, 611 A 2d 1177 (Pa. 1992).

The two justices in the concurrence found the concept of general
searches abhorrent to Pennsylvania constitutional |aw, however they
agreed that such searches would be constitutional under certain

conditions within the school environment given the sui generis

(..continued)

deci sion under the Pennsylvania Constitution on other grounds. M.
Justice Nigro joined the concurring opinion. M. Justice Zappal a
filed a dissenting opinion. M. Justice Saylor did not participate
in the decision.
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context of that environnent.

Thus, in order to understand which factors a court should
consider when reviewing the constitutionality of a school search
directed at the entire student population under the Pennsyl vania
Constitution, we nust isolate the points upon which the opinion
announcing the judgment of the court and the concurring opinion
agr eed. Having reviewed the two opinions those factors can be
identified as follows: 1) a consideration of the students’ privacy
interest, 2) the nature of the intrusion created by the search, 3)
notice, and 4) the overall purpose to be achieved by the search and
the imredi ate reasons pronpting the decision to conduct the actual
sear ch.

A conparison of the factors identified as necessary to an
analysis of a school search under the Pennsylvania Constitution
wth the factors set forth in Acton reveals a great simlarity.
However, the unique policy concerns safeguarding the individual
right to privacy in Pennsylvania brings a greater degree of
scrutiny to all searches where the protection of Article I, Section

8 is invoked. See, Commonwealth v. Wite, 669 A 2d 896 (Pa. 1996);

Commonweal th v. Edmunds, 586 A 2d 887 (Pa. 1991); Commonwealth v.

Sell, 470 A 2d 457 (Pa. 1983); and Commonweal th v. DeJohn, 403 A 2d

1283 (Pa. 1979). Gven this tradition of a heightened privacy
interest under Pennsylvania law, and the fact that a majority of
this court is only willing to tolerate searches of this generic
nature within the school environment, we find that if a search

within the school environnment passes constitutional mnuster under
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Article I, Section 8, that search wll also satisfy the
reasonabl eness test of the Fourth Amendnent set forth in Acton
Having identified the necessary framework for our analysis we now
turn to a consideration of whether the search at issue satisfies
the requirenents of that framework

W begin with a consideration of the | evel of personal privacy
a public school student can reasonably expect within the public
school setting. Al though students possess a legitimte expectation
of privacy concerning their person and personal belongings, that

privacy right is limted. NewJersey v. T.L.O, 469 U S 325, 341-

42 (1985); Cass, = A2d at . "The need to protect all
students, to ensure school discipline, and protect school property,

l[imts the student’s expectation of privacy while in the school

environnment." Cass, A 2d at . In Cass the focus was on a
student’s privacy interest in a school |ocker. There the court
found that "although the students . . . do possess a legitimte

expectation of privacy in their assigned |ockers, that privacy

expectation is mninmal." Id.
In the case sub judice the search is not of a |ocker. The

students thensel ves are subject to search by a scan of their bodies
via a hand-held netal detector. The students’ book bags, purses
and coats are physically inspected and each student is required to
enpty the itens in their pockets for exam nation. The privacy
interest at stake herein is obviously higher than the m ninal
expectation of privacy a student possesses in a school | ocker.

The search of a person always involves a greater degree of
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intrusion upon one’s privacy interest than the search of a thing.

Commonwealth v. Martin, 626 A 2d 556, 560 (Pa. 1993). The

di stinguishing factor in conparing the search here with the one in
Cass is the extension of the search beyond things in the student’s
possession to the students thenselves. However, |ooking to the
Cass decision for guidance, we recogni ze that the search of school
| ockers obviously extends to an inspection of personal itens wthin
the lockers, including, but not limted to, book bags, purses and
coats. Gven that the sane personal itens were subject to search
if found in a locker, it would be illogical to find a greater
privacy interest at stake in searching those personal itens outside
a | ocker.

A determnation of whether the increased privacy interest
involved in a search of the student hinself bars the type of search
at issue here, necessitates a consideration of the second factor
identified in our analytical framework: the nature of the
intrusion created by the search. W note that this court has
identified the framework for our analysis as involving four
distinct factors, but the analytical process requires consideration
of these factors in concert, not in isolation.

Al though the search at issue is described as a search of the
person, that would be a literal description of the search, not a
common sense depiction of the actual process. The students do not
suffer physical intrusion during the search. A hand-held neta
scanner is passed over the students’ outer clothing. The actua

character of the intrusion suffered by the students during the
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search is no greater than that regularly experienced by mllions of
people as they pass through an airport. In addition to netal
detectors and X-ray nmachines in airports, we would be remss if we
did not acknow edge the proliferation of electronic weapon scanners
now comonly placed throughout a wde array of governnent
bui | dings. The preval ence and general acceptance of netal scanners
in today' s society underscores the mnimal nature of the intrusion
occasi oned by this manner of search. Thus, although we acknow edge
that a search of a student involves a greater intrusion of the
student’s privacy interest than a search of a school |ocker, where
the character of the intrusion is non-invasive such as here, the
intrusion remains mninal.’

It could be argued that the installation of wal k-through netal
detectors and X-ray machines at points of entry for the purpose of
i nspecting book bags, purses, etc., would be a less intrusive and
nore efficient nmeans of achieving the goal of keeping weapons out
of the schools than the physical inspection of personal itens and
the use of hand held scanners. However, a search wll not be
barred because less intrusive neans exist than those actually
utilized if the nmeans, as enployed, are not so expansive as to be
di sproportionate to the purpose of the search. Acton, 515 U S at

__, 115 S . at __, 132 L.Ed.2d at 581.

" However, we enphasize that if the means used to conduct the
search becone oppressive then no matter how inportant the interest
notivating the search, it would be expected that the individual’s
right of privacy nust prevail.
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The third factor neriting consideration in our analysis is
noti ce. The Phil adel phia Public School Policy and Procedure Manual
sets forth the criteria which nust be present before a point of
entry weapons search can proceed, and the manner for conducting the
actual search.® In addition to the Manual, notices are routinely
mai led to the students’ hones and posted prom nently throughout the
school bui | di ng.

The fact that notice is provided of the reason for the search
policy and the manner of conducting the search provides an
addi tional safeguard for a search of this nature. The students
subject to the search are forewarned of the purpose of the search -
- to elimnate weapons from the school environnent. Al so, by
outlining in detail the manner of the search the students are fully
prepared for the process and nmade aware of the scope of that
process. This provides a check on those conducting the search not
to exceed their limted authority. The detailed policy and
procedures of the Philadelphia School Code provide sufficient
notice of the reasons for and the manner of conducting point of

entry weapons searches within the school environnent.

°® Although not a part of the record, this court can take
judicial notice of the Philadelphia School Code Policy and
Procedure Manual for school searches as such docunent is a public
record. W note that the manner of conducting an adm nistrative
entry search as undertaken herein is explicitly set forth in the
School District of Philadel phia Policy and Procedure Manual. As no
objection was made by appellant to the nethod of search at the
suppression hearing, we nust assune for the purpose of this opinion
that the procedures as set forth in the manual were followed. (See
pp. 8-13 of the School D strict of Philadelphia Policy and
Procedures Manual ).
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The final factor weighing in on the analysis of this search
is: the overall purpose to be achieved by the search and the
i medi ate reasons pronpting the decision to conduct the actual
sear ch. In Cass this court had the benefit of a record hearing
where the principal of Harbor Creek H gh School set forth in great
detail the heightened awareness of drug activity perneating
t hr oughout the entire school popul ation, describing both the nature
of the danger to the students and the imedi ate need to address the
probl em The record in the case sub judice is silent as to the
reasons University H gh School admnistrators believed a policy of
point of entry weapons searches was necessary, and why the
admnistrators at University H gh School believed it was necessary
to conduct a point of entry weapons search on Cctober 14, 1993.
However, we do not believe the absence of a record on this point is
fatal to our review

The Phil adel phia Public School Code sets forth the criteria
for point of entry weapons searches. The policy and procedure
manual of the School D strict of Philadel phia provides in pertinent
part:

C. Admnistrative/Entry Searches (Metal Detectors)

In order to attenpt to reduce or discourage the
presence of weapons the Board of Education has authorized
the use of netal detectors in certain circunstances where
a hei ghtened danger to students and staff justifies a
[imted intrusion into a student’s personal privacy.

1. Citeria
(a) Wen school staff or D strict staff becone

aware of information or circunstances which
indicate a significantly increased |ikelihood
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that students may be arned or headed for

physi cal confrontation because of nei ghborhood

strife or tensions, or as a continuation or

escal ation of a prior incident, in or out of

school, which threatens to spill over into school

a school program or school bus, the school

principal may initiate the procedures bel ow

Al t hough no specific information is set forth in this record
as to the circunstances which pronpted the point of entry search at
University H gh School on Cctober 14, 1993 from which this court
could properly review the inmmediacy of the need for said search,
t he absence of such specifics does not preclude a consideration of
the overall purpose of such a search. The interest in Kkeeping
weapons out of public schools is a matter so obvious that the need
to develop a record on this point is superfluous. There can exi st
no | ogical argunment opposing the decision of a public school board
to prohibit students, or anyone else, from entering a school wth
weapons in their possession. The nyriad of interests at issue
include the physical safety of the school students, teachers,
admnistrators and other enployees, the public concern of
elimnating violence in the community in general and in the schools
in specific, and the need to namintain schools as centers of
learning free of fear for personal safety.
Furthernore, it is exceedingly inportant to understand that

first and forenost, the citizens of this Commonweal th entrust the
safety and welfare of their children to school officials each tinme

a student crosses the threshold of the school building. Thus, the

primary object of the search, to renove weapons from students,
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conports wth the duty and responsibility of the school
admnistrators to keep their charges safe while in the school
environment. Cass, _ A 2d at ___ (concurring opinion). Sinmply
stated, guns, knives, or other weapons, have no place in the public
school setting.’

Thus, a record is not necessary in order for this court to
recogni ze the conpelling concern for the protection of the students
at issue. Recognition of the inportance of keeping weapons out of
the public school environment does not satisfy the inquiry as to
the imrediacy of the need to search for weapons on Cctober 14,
1993. In response to this concern the trial court took judicial
notice of the increased rate of violence within the Philadel phia
Schools. dven this alarmng trend of increased violence we find
that an i mediate need to take precautionary neasures exists. The
Schools are sinply not required to wait for a tragedy to occur

wthin their walls to denonstrate that the need is imediate. This

9

For information and statistics regarding juvenile violence
and its inmpact in our public schools see: United States v. Lopez,
514 U.S. __, 115 S .. 1624, ___ L.Ed.2d ___ (1995) (Breyer, J.
di ssenting) (cataloging the w despread, serious and substantial
threat to teaching and learning caused by gun related school
viol ence); "Expelled. No excuses. No Exception."” - Mchigan's Zero
Tol erance Policy in Response to School Violence, 74 U Det. Mercy
L. Rev. 357 (1997); Safe Enough to Learn: Placing an Affirnative
Duty of Protection on Public Schools Under 42 U S C [ 1983, 30
Harv. CR-CL. L. Rev. 169 (1995); Notes: "Anni e Get Your Q@Qin
"Cause Help Ain't Comn'": The Need For Constitutional Protection
From Peer Abuse in Public Schools, 43 Duke L. J. 588 (1993); School
Vi ol ence: Protecting our Children and the Fourth Anendnent, 41
Cath. U L. Rev. 817 (1992); Note: School Metal Detector Searches
and the Fourth Anmendnent: An Enpirical Study, 19 U Mch. J. L.
Ref. 1037 (1986).
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court is loathe to assunme that a Public School entrusted wth
educating and protecting its students would lightly undertake a
massi ve point of entry weapons search w thout inmedi ate need.
Accordingly, we conclude that the search of appellant at
University Hgh School on Cctober 14, 1993 neets the m ninmum
requirements for constitutionality under both the Fourth Amendment
to the United States Constitution and Article I, Section 8 of the
Pennsyl vani a Constitution. The search affected a limted privacy
interest, it was mninmally intrusive, notice of the purpose of the
search and the manner of search was provided to the student
popul ati on, parents and community, the purpose for the search was
conpelling and the imediate need to conduct the search was not
objected to by appellant. W reiterate that our affirmance of the
constitutionality of this search under t he Pennsyl vani a

Constitutionis limted to the sui generis school environment.

Because the search herein was conducted as a search of al
students, no individual finding of reasonabl e suspicion directed at
appel l ant is necessary to a determnation of the constitutionality
of the search. Appellant’s specific clains of error are denied.

The deci sion of the Superior Court is affirned.

M. Chief Justice Flaherty files a Concurring Opinion.

M. Justice N gro concurs in the result.

M. Justice Zappala files a D ssenting Opinion.
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