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5DQG\�/HH�.LOJRUH�DSSHDOV�WKH� WULDO� FRXUW¶V�RUGHU�HQWHUHG� LQ� UHVSRQVH

WR� KLV� SHWLWLRQ� IRU� UHOLHI� XQGHU� WKH� 3RVW� &RQYLFWLRQ� 5HOLHI� $FW� �3&5$��� ��

3D�&�6�� ����������� � .LOJRUH� DOOHJHG� LQHIIHFWLYH� DVVLVWDQFH� RI� WULDO� FRXQVHO�

$OWKRXJK� WKH� WULDO� FRXUW� IRXQG� .LOJRUH¶V� FRXQVHO� LQHIIHFWLYH�� LW� RPLWWHG� WR

RUGHU�D�QHZ�WULDO�SHQGLQJ�WKH�RXWFRPH�RI�WKLV�DSSHDO���:H�ILQG�WKDW�FRXQVHO

IDLOHG�WR�DVVHUW�.LOJRUH¶V�ULJKWV�XQGHU�$UWLFOH����6HFWLRQ���RI�WKH�&RQVWLWXWLRQ

RI� WKH� &RPPRQZHDOWK� RI� 3HQQV\OYDQLD�� DQG� WKDW� KLV� IDLOXUH� WR� GR� VR� ZDV

ZLWKRXW� D� UHDVRQDEOH� EDVLV�� � $FFRUGLQJO\�� ZH� DIILUP� WKH� WULDO� FRXUW¶V� RUGHU

GHFODULQJ�.LOJRUH¶V�FRXQVHO�LQHIIHFWLYH�DQG�ZH�UHPDQG�IRU�D�QHZ�WULDO�

.LOJRUH�ZDV�DUUHVWHG�LQ������IRU�SRVVHVVLRQ�RI�D�FRQWUROOHG�VXEVWDQFH

ZLWK� LQWHQW� WR� GHOLYHU�� DQG� GHOLYHU\� RI� D� FRQWUROOHG� VXEVWDQFH�� DIWHU� SROLFH
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H[HFXWHG�D�ZDUUDQWOHVV�VHDUFK�RI�KLV�YHKLFOH�DQG�IRXQG� WKUHH� DQG�RQH�KDOI

RXQFHV�RI�FRFDLQH���3ULRU�WR�WULDO��.LOJRUH�DVVHUWHG�WKDW�KLV�DUUHVW�KDG�UHVXOWHG

IURP�DQ�LOOHJDO�VHL]XUH��DQG�FRXQVHO�ILOHG�DQ�RPQLEXV�SUH�WULDO�PRWLRQ�VHHNLQJ

WR� VXSSUHVV� WKH� SK\VLFDO� HYLGHQFH� WKDW� SROLFH� KDG� VHL]HG�� � +RZHYHU�� WKH

PRWLRQ�IDLOHG�WR�VSHFLI\�FRQVWLWXWLRQDO�RU�RWKHU�SURYLVLRQV�RI�ODZ�SXUVXDQW�WR

ZKLFK� WKH� VXSSUHVVLRQ� UHTXHVW� ZDV� PDGH�� VWDWLQJ� RQO\� WKDW� ³>W@KH� SROLFH

FRQGXFWHG� DQ� LOOHJDO� VHDUFK� DQG� VHL]XUH�´� � 0RWLRQ� WR� 6XSSUHVV� (YLGHQFH

DWWDFKHG� WR� %ULHI� DQG� 5HSURGXFHG� 5HFRUG� IRU� $SSHOODQW� DW� ��D�� � 7KH� WULDO

FRXUW�XOWLPDWHO\�GHQLHG�WKH�PRWLRQ�DQG�DGPLWWHG�WKH�FRQWHVWHG�HYLGHQFH�DW

WULDO���7KHUHDIWHU��.LOJRUH�ZDV�FRQYLFWHG�

2Q�DSSHDO��WKLV�&RXUW�DIILUPHG��&RPPRQZHDOWK�Y��.LOJRUH������$��G

���� �3D�6XSHU�� ������� EXW� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� UHYHUVHG�

ILQGLQJ�WKDW�SROLFH�OHJDOO\�FRXOG�QRW�H[HFXWH�D�ZDUUDQWOHVV�VHDUFK�RI�.LOJRUH¶V

YHKLFOH�DEVHQW�D�VKRZLQJ�RI�H[LJHQW�FLUFXPVWDQFHV�WKDW�WKUHDWHQHG�LPPLQHQW

IOLJKW�RU�GHVWUXFWLRQ�RI�WKH�HYLGHQFH��&RPPRQZHDOWK�Y��.LOJRUH������3D�

��������������$��G�������������������%HFDXVH�.LOJRUH�KDG�EHHQ�WDNHQ�LQWR

FXVWRG\��DQG�KLV�YHKLFOH�SODFHG�XQGHU�SROLFH�JXDUG��WKH�FRXUW�FRQFOXGHG�WKDW

VXFK�FLUFXPVWDQFHV�ZHUH�QRW�VKRZQ��UHQGHULQJ�WKH�VHDUFK�LOOHJDO���,G�

7KHUHDIWHU��WKH�&RPPRQZHDOWK�DSSHDOHG�WR�WKH�8QLWHG�6WDWHV�6XSUHPH

&RXUW��ZKLFK�FRQFOXGHG�WKDW�SUREDEOH�FDXVH�ZDV�D�VXIILFLHQW�EDVLV�XQGHU�WKH

)RXUWK� $PHQGPHQW� IRU� D� ZDUUDQWOHVV� VHDUFK� RI� .LOJRUH¶V� YHKLFOH�
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3HQQV\OYDQLD� Y�� /DEURQ�� 3HQQV\OYDQLD� Y�� .LOJRUH�� ���� 8�6�� BBB�� ���

6�&W�� ������ ���� /�(G��G� ����� �������� � 5HFRJQL]LQJ�� KRZHYHU�� WKDW� ³>W@KH

ODZ�RI�WKH�&RPPRQZHDOWK� WKXV� DSSHDUV� WR�XV� ¶LQWHUZRYHQ�ZLWK� WKH� IHGHUDO

ODZ��������¶´�DQG�QRWLQJ�WKDW�WKH�RSLQLRQ�RI� WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW

GLG�QRW� GLVWLQJXLVK�SRVVLEOH� VWDWH� FODLPV�� WKH�&RXUW� UHPDQGHG� WKH� FDVH� IRU

UHYLHZ� RI� WKH� ³DGHTXDF\� DQG� LQGHSHQGHQFH� RI� DQ\� VWDWH� ODZ� JURXQG�´� RQ

ZKLFK�WKH�GHFLVLRQ�PD\�KDYH�EHHQ�PDGH���,G��DW�BBB������6�&W�����������

/�(G���������2Q�UHPDQG��RXU�VXSUHPH�FRXUW�DFNQRZOHGJHG�WKDW�.LOJRUH�³GLG

QRW� DGHTXDWHO\� SUHVHUYH� D� VWDWH� FRQVWLWXWLRQDO� FODLP�´� EHFDXVH� KLV� ILUVW

UHIHUHQFH� WR� WKH� DSSURSULDWH� SURYLVLRQ� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�

$UWLFOH� ��� 6HFWLRQ� ��� DSSHDUHG� LQ� KLV� EULHI� WR� WKDW� FRXUW� RQ� GLUHFW� DSSHDO�

.LOJRUH�� VXSUD�� DW� ����� ���� $��G� ����� � 7KH� FRXUW� FRQFOXGHG� DFFRUGLQJO\�

WKDW� .LOJRUH� KDG� ZDLYHG� WKH� LVVXH� RI� ZKHWKHU� WKH� VHDUFK� RI� KLV� YHKLFOH

YLRODWHG� VWDWH� FRQVWLWXWLRQDO� SURWHFWLRQV� DJDLQVW� XQUHDVRQDEOH� VHDUFK� DQG

VHL]XUH���,G�

&RQVHTXHQWO\��.LOJRUH��ZLWK�WKH�DLG�RI�QHZ�FRXQVHO��ILOHG�WKH�XQGHUO\LQJ

3&5$�SHWLWLRQ�DVVHUWLQJ�WKDW�KLV�WULDO�FRXQVHO�KDG�EHHQ�LQHIIHFWLYH�IRU�IDLOLQJ

WR�DVVHUW�D�VSHFLILF�VWDWH�FRQVWLWXWLRQDO�FODLP�DW�WULDO��DQG�IDLOLQJ�WR�SUHVHUYH

WKH� FODLP� RQ� DSSHDO�� � 1�7��� 2FWREHU� ���� ������ DW� ��� � 7KH� WULDO� FRXUW�� WKH

+RQRUDEOH� -RVHSK� (�� (UE�� 6HQLRU� -XGJH�� FRQYHQHG� D� EULHI� FRQIHUHQFH� ZLWK

.LOJRUH¶V� FXUUHQW� FRXQVHO� DQG� WKH� GLVWULFW� DWWRUQH\�� EXW� WRRN� QR� WHVWLPRQ\
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DQG� PDGH� QR� GLVFUHHW� ILQGLQJV� RI� IDFW�� � +RZHYHU�� WKH� FRXUW� GLVSRVHG� RI

.LOJRUH¶V�SHWLWLRQ�RQ�WKH�UHFRUG��VWDWLQJ�

3XW�RQ�WKH�UHFRUG�WKH�IROORZLQJ�RUGHU�� �12:��WR�ZLW�� �7KLV���QG

GD\�RI�2FWREHU��������������:H�ZLOO�DOORZ�DQ�DSSHDO�WR�EH�WDNHQ��
ZH� GR� ILQG� WKDW� FRXQVHO� ZDV� LQHIIHFWLYH� LQ� QRW� UDLVLQJ� >WKH
TXHVWLRQ� RI� .LOJRUH¶V� VWDWH� FRQVWLWXWLRQDO� ULJKWV@�� DQG� ZH� ZLOO
DOORZ�DQ�DSSHDO�WR�WKH�6XSUHPH�&RXUW�ZLWK�UHIHUHQFH�WR�YLRODWLRQ
RI�WKH�&RQVWLWXWLRQ�RI�WKH�6WDWH���7KH�FRXUW�ZLOO�QRW�UXOH�RQ�WKDW
DW�WKLV�WLPH�

1�7���2FWREHU�����������DW�������7KH�FRXUW�RPLWWHG�WR�JUDQW�D�QHZ�WULDO

EXW�� IROORZLQJ�GLFWDWLRQ�RI� WKH�IRUHJRLQJ�RUGHU�� VWDWHG� WR� FRXQVHO�� ³$W

WKH�YHU\�PRVW�LQ�WKLV�FDVH��,�H[SHFW�,�ZLOO�EH�RUGHULQJ�D�QHZ�WULDO��������´

,G�� DW� ��� � &RQVHTXHQWO\�� .LOJRUH� DSSHDOHG� WKH� FRXUW¶V� GLVSRVLWLRQ�

UHTXHVWLQJ�WKDW�WKLV�&RXUW�RUGHU�D�QHZ�WULDO�

:KHQ� UHYLHZLQJ� D� FODLP� RI� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� ZH� DUH

JXLGHG�E\�WKH�IROORZLQJ�SULQFLSOHV�

7R�HVWDEOLVK�DQ�LQHIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO�FODLP��DSSHOODQW
PXVW� ILUVW�GHPRQVWUDWH� WKDW� WKH�XQGHUO\LQJ�FODLP�LV�RI�DUJXDEOH
PHULW�� WKHQ��WKDW�FRXQVHO
V�DFWLRQ�RU� LQDFWLRQ�ZDV�QRW�JURXQGHG
RQ� DQ\� UHDVRQDEOH� EDVLV� GHVLJQHG� WR� HIIHFWXDWH� $SSHOODQW
V
LQWHUHVW��DQG��ILQDOO\��WKDW�EXW�IRU�WKH�DFW�RU�RPLVVLRQ�LQ�TXHVWLRQ�
WKH�RXWFRPH�RI�WKH�SURFHHGLQJV�ZRXOG�KDYH�EHHQ�GLIIHUHQW��������

&RPPRQZHDOWK�Y��7UDYDJOLD������3D����������������$��G�������������

�������� � +HUH�� WKH� &RPPRQZHDOWK� FRQFHGHV� WKDW� .LOJRUH¶V� FODLPV� SRVVHVV

DUJXDEOH�PHULW�DQG�WKDW�WKH�HYLGHQFH�JDWKHUHG�LQFLGHQW�WR�WKH�VHDUFK�ZRXOG

KDYH� EHHQ� VXSSUHVVHG� KDG� VWDWH� FRQVWLWXWLRQDO� FODLPV� EHHQ� UDLVHG� DQG
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SUHVHUYHG�� �7KH�&RPPRQZHDOWK�FRQFHGHV�DOVR� WKDW�KDG� WKH�HYLGHQFH�EHHQ

VXSSUHVVHG�� WKH� RXWFRPH� RI� WKH� SURFHHGLQJV� ZRXOG� KDYH� EHHQ� GLIIHUHQW�

%ULHI� IRU� $SSHOOHH� DW� ���� � &RQVHTXHQWO\�� WKH� VROH� LVVXH� UHPDLQLQJ� IRU� RXU

FRQVLGHUDWLRQ� LV� ZKHWKHU� WULDO� FRXQVHO¶V� RPLVVLRQ� WR� UDLVH� DQG� SUHVHUYH

.LOJRUH¶V�VWDWH�FRQVWLWXWLRQDO�FODLPV�ZDV�³JURXQGHG�RQ�DQ\�UHDVRQDEOH�EDVLV

GHVLJQHG�WR�HIIHFWXDWH�$SSHOODQW
V�LQWHUHVW�´��,G�

2XU�VXSUHPH�FRXUW�KDV�LQVWUXFWHG�WKDW�WR�GHWHUPLQH�ZKHWKHU�FRXQVHO¶V

FRXUVH�RI�DFWLRQ�ZDV�³JURXQGHG�RQ�DQ\�UHDVRQDEOH�EDVLV�´�ZH�PXVW�HPSOR\

WKH�IROORZLQJ�DQDO\VLV�

,Q�JDXJLQJ�WKH�SHUIRUPDQFH�RI�DQ�DWWRUQH\�DW�WULDO�� WKH�SURFHVV
PXVW�HQWDLO�D�FRPSDULVRQ�RI�WKH�FRXUVH�DGRSWHG�E\�FRXQVHO�ZLWK
WKH� DOWHUQDWLYHV� DYDLODEOH�� �� �� �� 7KH� WHVW� LV� QRW� ZKHWKHU� RWKHU
DOWHUQDWLYHV� ZHUH� PRUH� UHDVRQDEOH�� HPSOR\LQJ� D� KLQGVLJKW
HYDOXDWLRQ�RI�WKH�UHFRUG��������µ>$@�ILQGLQJ�RI�LQHIIHFWLYHQHVV�FRXOG
QHYHU� EH� PDGH� XQOHVV� ZH� FRQFOXGHG� WKDW� WKH� DOWHUQDWLYHV� QRW
FKRVHQ�RIIHUHG�D�SRWHQWLDO�IRU�VXFFHVV�VXEVWDQWLDOO\�JUHDWHU�WKDQ
WKH�WDFWLFV�DFWXDOO\�XWLOL]HG�¶

&RPPRQZHDOWK� Y�� &ROOLQV�� ���� 3D�� ���� ���� ���� $��G� ����� ���� �������

TXRWLQJ�&RPPRQZHDOWK�H[� UHO��:DVKLQJWRQ�Y��0DURQH\�� ���� 3D�� ����

����$��G��������������7KH�EDODQFH�WLSV� LQ�IDYRU�RI�D� ILQGLQJ�WKDW�FRXQVHO¶V

DVVLVWDQFH�ZDV� HIIHFWLYH� VKRXOG�ZH� FRQFOXGH� WKDW� KLV� RU� KHU� GHFLVLRQV� KDG

DQ\�UHDVRQDEOH�EDVLV���,G�

,Q�WKLV�PDWWHU��KRZHYHU��ZH�DUH�FRQVWUDLQHG�WR�FRQFOXGH�WKDW�FRXQVHO¶V

IDLOXUH�WR�DVVHUW�UHOHYDQW�SURWHFWLRQV�XQGHU�RXU�VWDWH�FRQVWLWXWLRQ�DGPLWV�RI
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QR� UHDVRQDEOH� PRWLYDWLRQ�� � 7KH� &RPPRQZHDOWK� DUJXHV� WKDW� WKH� ULJKWV� RI

ZKLFK�.LOJRUH�QRZ�VHHNV�WR�DYDLO�KLPVHOI�ZHUH�GHILQHG�RQO\�DIWHU�WKH�8QLWHG

6WDWHV�6XSUHPH�&RXUW�KDG�UHYLHZHG�KLV�FRQYLFWLRQ��DQG�WKHUHIRUH�FRQVWLWXWH

QHZ�ODZ�� WKH�GHYHORSPHQW�RI�ZKLFK� WULDO� FRXQVHO� FRXOG�QRW�KDYH�SUHGLFWHG�

6HH� &RPPRQZHDOWK� Y�� &DUWHU�� ���� $��G� ������ �������� �������³:H

FDQQRW�LPSRVH�XSRQ�WULDO�FRXQVHO�WKH�TXDOLWLHV�RI�D�VHHU��������´����+RZHYHU��D

EULHI�VXUYH\�RI�3HQQV\OYDQLD� MXULVSUXGHQFH�DV� LW�DSSHDUHG�SULRU� WR�.LOJRUH¶V

�����WULDO�UHYHDOV�WKDW�WKH�&RPPRQZHDOWK¶V�DUJXPHQW�LV�IODZHG�

,Q� ������ WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� UHFRJQL]HG� WKDW� D

ZDUUDQWOHVV� VHDUFK� RI� DQ� DXWRPRELOH� LPSOLFDWHG� FRQVWLWXWLRQDO� JXDUDQWHHV

SURYLGHG�E\�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ��$UWLFOH����6HFWLRQ����DV�ZHOO�DV�E\

WKH�)RXUWK�$PHQGPHQW�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ���&RPPRQZHDOWK

Y��+RO]HU������3D����������Q���������$��G����������Q�����������

,Q� ������ RXU� VXSUHPH� FRXUW� DJDLQ� LGHQWLILHG� RXU� VWDWH� FRQVWLWXWLRQ�

$UWLFOH� ��� 6HFWLRQ���� DV� D� VRXUFH� RI� OHJDO� SURWHFWLRQ� JRYHUQLQJ� ZDUUDQWOHVV

VHDUFKHV� RI� DXWRPRELOHV�� � 6HH� &RPPRQZHDOWK� Y�� %DNHU�� ���� 3D�� ����

����� ���� $��G� ������ ����� �������³,W� LV�ZHOO� HVWDEOLVKHG� WKDW� DXWRPRELOHV

DUH� QRW� SHU� VH� XQSURWHFWHG� E\� WKH� ZDUUDQW� UHTXLUHPHQWV� RI� WKH� )RXUWK

$PHQGPHQW��DQG�RI�$UW��,�>VLF���@�����RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�´��

0RUHRYHU�� LQ������� WKH�VXSUHPH�FRXUW� UHFRJQL]HG� ³WKH� LPSRUWDQFH�RI

VWDWH�FRQVWLWXWLRQV�ZLWK�UHVSHFW�WR�LQGLYLGXDO�ULJKWV�DQG�FULPLQDO�SURFHGXUH�´
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DQG�HPSKDVL]HG� WKH�GLVWLQFWLYH� FKDUDFWHU� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�

DQG�� LQ� SDUWLFXODU�� RI�$UWLFOH� ���6HFWLRQ���� �&RPPRQZHDOWK�Y��(GPXQGV�

����3D����������������$��G�������������������$GGUHVVLQJ�DQ�LVVXH�RI�VHDUFK

DQG� VHL]XUH�� WKH� FRXUW� GUHZ� D� VKDUS� GLVWLQFWLRQ� EHWZHHQ� WKH� )RXUWK

$PHQGPHQW�WR�WKH�IHGHUDO�&RQVWLWXWLRQ��DQG�LWV�VWDWH�ODZ�DQDORJ���6HH�,G��DW

�������� ���� $��G� ���� �FRQFOXGLQJ� WKDW� ZKLOH� ³WKH� VROH� SXUSRVH� RI� WKH

H[FOXVLRQDU\�UXOH�XQGHU�WKH��WK�$PHQGPHQW�ZDV�WR�GHWHU�SROLFH�PLVFRQGXFW�´

WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ��$UWLFOH����6HFWLRQ���� ³LV�PHDQW� WR� HPERG\�D

VWURQJ� QRWLRQ� RI� SULYDF\� �� �� �� �´��� � ,Q� SRLQW� RI� IDFW�� WKH� FRXUW� DGPRQLVKHG

OLWLJDQWV� VSHFLILFDOO\� WKDW� ³LW� LV� ERWK� LPSRUWDQW� DQG� QHFHVVDU\� WKDW� ZH

XQGHUWDNH� DQ� LQGHSHQGHQW� DQDO\VLV� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� HDFK

WLPH� WKDW� IXQGDPHQWDO� GRFXPHQW� LV� LPSOLFDWHG�´� DQG� LQVWUXFWHG� OLWLJDQWV� RQ

VSHFLILF�DQDO\VHV�UHTXLUHG�WR�PDNH�D�³SODLQ�VWDWHPHQW´�RI�LQGHSHQGHQW�VWDWH

JURXQGV���,G��DW����������$��G�DW�����

*LYHQ�WKH�IRUHJRLQJ�V\QRSVLV�RI�RXU�VXSUHPH�FRXUW¶V� MXULVSUXGHQFH�DW

WKH�WLPH�RI�.LOJRUH¶V� FRQYLFWLRQ� LQ�������ZH�FDQ�FRQFHLYH�RI�QR� UHDVRQDEOH

EDVLV� XSRQ� ZKLFK� WULDO� FRXQVHO� FRXOG� KDYH� FKRVHQ� QRW� WR� DVVHUW� .LOJRUH¶V

ULJKWV�XQGHU� WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�� �:HOO� EHIRUH�.LOJRUH¶V� WULDO�� RXU

VXSUHPH� FRXUW� KDG� UHFRJQL]HG� $UWLFOH� ��� 6HFWLRQ� ��� DV� D� VRXUFH� RI� OHJDO

SURWHFWLRQ�DJDLQVW�XQUHDVRQDEOH�VHDUFK�DQG�VHL]XUH�VHSDUDWH�DQG�DSDUW�IURP

WKH�)RXUWK�$PHQGPHQW���+RO]HU��VXSUD��%DNHU��VXSUD���0RUHRYHU��WKH�FRXUW
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KDG� FDXWLRQHG� OLWLJDQWV� RQ� WKH� QHFHVVLW\� RI� DVVHUWLQJ� VWDWH� FRQVWLWXWLRQDO

FODLPV�DQG�KDG�LQVWUXFWHG�VSHFLILFDOO\�RQ�WKH�PHWKRG�E\�ZKLFK�D�VXFFHVVIXO

DQDO\VLV� VKRXOG� EH� IUDPHG�� � (GPXQGV�� VXSUD�� � $FFRUGLQJO\�� ZH� DUH

FRQVWUDLQHG� WR� FRQFOXGH� WKDW� LQ�KLV� IDLOXUH� WR� DVVHUW� DQG� SUHVHUYH� .LOJRUH¶V

VWDWH�FRQVWLWXWLRQDO�ULJKWV��WULDO�FRXQVHO�UHQGHUHG�LQHIIHFWLYH�DVVLVWDQFH�

2UGHU� ILQGLQJ� FRXQVHO� LQHIIHFWLYH�$)),50('�� � &DVH�5(0$1'('� IRU

IXUWKHU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�


